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3.2 REFERENCE NO -  15/509545/FULL 

APPLICATION PROPOSAL 

Removal of condition 1 of SW/10/1446 (Application to vary condition 1 of planning permission 
SW/05/1316 (personal & temporary condition) to make the planning permission permanent or 
vary the condition for a further temporary permission for 4 years. 

ADDRESS Hill Top Farm Elverland Lane Ospringe Kent ME13 0SP   

RECOMMENDATION - Refuse 

SUMMARY OF REASONS FOR RECOMMENDATION/REASONS FOR REFUSAL 

The use of the site as a caravan site for residential use will adversely affect the natural beauty of 
the Kent Downs Area of Outstanding Natural Beauty, will result in an unsustainable pattern of 
development, and will adversely affect highway safety in a manner contrary to national and local 
planning polices, factors which outweigh the need to provide gypsy and traveller sites and the 
personal circumstances on the applicant and his family. 
 

REASON FOR REFERRAL TO COMMITTEE 

To allow Members to consider future policy for gypsy and traveller sites in this area which has 
seen a number of temporary planning permissions. 
 

WARD East Downs PARISH/TOWN COUNCIL 
Ospringe 

APPLICANT Mr John Howard 

AGENT Philip Brown Asociates 

DECISION DUE DATE 

08/01/16 

PUBLICITY EXPIRY DATE 

24/05/16 

RELEVANT PLANNING HISTORY (including appeals and relevant history on adjoining 
sites): 

YEAR/App No Proposal Decision Date 

2011    

SW/10/1446/CCA Application for compliance with conditions 7 

(site development scheme) and 9 

(maintenance) of planning permission 

granted by appeal decision dated 23 

February 2012 

Refused 

 

 

27/07/2012 

 

 

Enforcement 

Notice served 

15/08/2011 

 

Use as a caravan site and for keeping 

horses, and erection of w.c., fencing and 

hard-surfacing and new access 

3 appeals 

allowed on 

ground (g) 

only with new 

two year 

period for 

compliance. 

So:-  EN 

confirmed but 

overridden by 

temporary 

permission 

above issued 

on same date    

23/02/2012 
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Reasons: Impact on AONB, highway safety  

2010    

SW/10/1446 Application to vary condition 1 of planning 

permission SW/05/1316 (personal & 

temporary condition) 

Refused 

 

Appeal 

allowed;  

non-personal 

permission 

for 4 years 

04/02/2011 

 

23/02/2012 

Reasons: Impact on AONB, highway safety  

2007    

Enforcement 

Notice served 

06/03/2007 

Use as a caravan site and for keeping 

horses, and erection of w.c., fencing and 

hard-surfacing and new access 

Appeal 

allowed; 

personal 

permission 

for 3 years 

15/11/2007 

2005    

SW/05/1316 Use of land for one mobile home and one 

tourer for gypsy family. 

Refused 

 

Appeal 

allowed;  

personal 

permission 

for 3 years 

05/01/2007 

 

15/11/2007 

Reasons: Impact on AONB, Lack of gypsy evidence, highway safety  

 
1.0 DESCRIPTION OF SITE 
 
1.01 The site is a small, relatively level and hard surfaced area at the top of a field running 

down the side of the Newnham Valley. The lower part of the field also owned by the 
applicant was granted planning permission for keeping horses on appeal in 2007 
although this is subject to a separate enforcement notice served in 2011 alleging 
non-compliance with the terms of that enforcement notice appeal (not appealed), 
effectively ending that permission. 

 
1.02 Whilst the site is not visible from the east as it is below the level of the adjoining land, it 

is very prominent across the valley from the west. From the M2 travelling eastwards, 
and the overbridge to the west, and from other public vantage points, the site is 
prominent and, the laurel hedging planted to screen the caravan now on it gives the 
site an intrusive appearance. Because of its contours, the site is difficult to landscape 
from this point of view as any planting has to be on lower ground, so not having any 
impact unless quite tall. The laurel bushes were planted along the western side of the 
hard-surfaced area at the time of a 2007 appeal hearing and these have now grown 
significantly. Unfortunately they appear quite alien to their surroundings and in fact do 
little to limit the long distance landscape impact of the site from high ground to the west. 
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1.03 The site access onto Elverland Lane has very limited visibility to the left/east (uphill) 

and there do not appear to have been any improvements to the visibility at the site 
entrance since the previous appeal hearings. The site access, hard standing, fencing, 
laurel hedging and use of the site have a distinct impact on the character of the lane. 

 
 Planning history 
 
1.04 In November 2005 a retrospective application for “Use of land for one mobile home and 

one tourer for gypsy family” was made to the Council (SW/05/1316). This was refused 
in January 2007 on grounds of visual intrusion, landscape impact, remoteness, the 
applicant’s apparent lack of gypsy status, and lack of safe access due to poor visibility 
at the site entrance. This was immediately appealed, as was an enforcement notice 
against the use of land as a caravan site and for keeping horses which had been 
served shortly thereafter. This notice required cessation of use of the site as a caravan 
site and removal of associated physical works and access; but not removal of a stable 
type building pre-dating the applicant’s ownership of the site. All appeals were heard 
via an informal hearing held on 16 October 2007. 

 
1.05 The Inspector’s decision (15 November 2007 and appended to this report) is a 

complicated one which essentially grants a permanent permission for keeping horses 
(subject to conditions) but grants only a temporary and personal permission for use as 
a caravan site, due to the Council’s then uncertain gypsy and traveller site policy 
position, and on personal grounds.  

 
1.06 The Inspector simplified the terms of the enforcement notice to refer simply to an 

alleged change of use as a caravan site and for keeping horses (paragraph 4) and then 
granted planning permission for that use on Appeal A (para 31) with 12 conditions 
(para 32). These conditions do not limit the duration of the approved horse keeping, but 
limit other commercial uses (4), lighting (5), numbers of horses to be kept (8), the 
holding of shows (9), burning of manure (10), external storage (11) and field 
subdivision (12). Condition (6) also requires the submission and approval of certain 
details including drainage, manure storage, landscaping and modification of the 
access to serve post caravan site use of the site for keeping horses. These details 
were never approved and this, combined with the 2011 enforcement notice essentially 
means that this permission no longer exists, at least not in relation to the current 
application site where the other planning permission (based on application 
SW/05/1316) was the one implemented. 

 
1.07 The second Appeal B decision (paragraph 33) granted a separate permission solely for 

the use of land for one mobile home and one tourer for a Gypsy family, with six 
conditions, based on the appeal against refusal of application SW/05/1316. Conditions 
(1) to (3) provided for only a personal and temporary permission. Conditions (4) to (6) 
related to no commercial use, no lighting and to drainage matters. It was only for 
variation of condition (1) of this permission that approval was sought in 2010 (personal 
and temporary use of the land for two caravans); not for keeping the related caravans 
or physical works (condition 2) although both are highly interrelated. 

 
1.08 It is worth reviewing the reasoning behind the Inspector’s 2007 decision (what I will 

refer to as the first Inspector’s decision). This decision was issued after a hearing held 
the day after the original GTAA figures for Swale were published, and when the 
Council (quite understandably) had no plans or timetable to respond to them. 

 
1.09 The Inspector heard new evidence and accepted the then appellant’s gypsy status.      
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1.10  The Inspector examined the site’s suitability as a caravan site where he recorded that 
being in the AONB was not necessarily a reason for refusal (para 13), but that it was 
necessary to demonstrate that the objectives of the designation will not be 
compromised. He saw this as a particularly high test, as planning policy is intended to 
protect landscape character and natural beauty. He noted that the site was visible from 
close to its entrance and from more distant views, two of which provided wide views of 
the essence of this dry valley landscape, and in which the site appeared alien and 
incongruous (para 14) despite the new laurel hedging - which was not seen as in 
keeping with the natural qualities of this landscape (para 16). The access was also 
seen as intrusive (para 15). The Inspector concluded that the site was harmful to the 
landscape and undermined the objective of AONB designation (para 17). 

 
1.11 On sustainability, the Inspector felt that the site was relatively remote and some 

distance from services, but that this on its own was not sufficient to rule it out as an 
acceptable site (para 18). However, the Inspector found the access lacking in 
adequate visibility to the east, where it cannot be improved, and said that there would 
have to be “a pressing need for this site to be used as a Gypsy site to outweigh the 
highway objection” (para 19). 

 
1.12 In terms of the need for sites, the Inspector saw this as a “fundamental material 

consideration” (para 20) and noted the need to see more sites provided. He considered 
there was at that time a significant unmet need, and that there was a pressing need for 
more sites to be brought forward as a matter of urgency in Swale, and that this had 
been known for some time (para 22). He criticised the Council, unfairly in my view, for 
pursuing the adoption of its Local Plan which did not incorporate the then new 
Circular’s (01/2006) site allocations policy requirement – even though the long process 
for production of the Plan (by then well advanced) had started long before the new 
Circular was published.  

 
1.13 He then considered whether there might be a case for a temporary permission and 

stated that this type of permission could be granted without any implied commitment or 
precedent for the determination of future applications (para 23).  

 
1.14 The Inspector then considered the personal circumstances of the case which included 

the appellant’s son’s (Billy) forthcoming spine operation and on-going full time 
education, which he gave weight to (para 24). He concluded that both matters would 
only be assisted by having a settled base, and that it was not acceptable to have the 
family return to the road whilst these issues were on-going.  He held that the 
educational needs of Billy were a cogent reason to allow the family to remain on the 
site for the next two years (para 25) and that those personal circumstances weighed 
heavily in support of a period of stability and temporary continuation of the use (para 
26). 

 
1.15 In conclusion, the Inspector was satisfied that the site was inappropriate for a 

permanent Gypsy site given, in particular, the impact on the landscape of the AONB 
despite the clear case of general need for more Gypsy sites. He also made clear that 
the risk to highway safety was real, but acceptable in the short term (para 26). 
However, he felt that the competing tensions could at that time be met be granting a 
two year temporary permission, although a three year permission would not be 
inconsistent with the objectives of national guidance (para 27). He had concluded by 
emphasising that the site was unacceptable as a permanent Gypsy site because of its 
landscape impact, relative remoteness and access (para 28). He granted a three year 
temporary and personal permission which authorised use of the site until November 
2010. 
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1.16 In 2010 the original appellant applied to remove condition (1) of the appeal decision 
(Appeal B above) to remove the personal and temporary limit on the planning 
permission. This application SW/10/1446 was submitted in November 2010 but 
refused by the Council in February 2011. After an attempt by the Council to negotiate a 
voluntary vacation of the site with the appellant a further enforcement notice was 
served in August 2011 (with a 12 month compliance period) after the appellant 
appealed the February 2011 planning refusal. The enforcement notice was appealed 
in three names (the appellant and his two sons) and a combined hearing for all four 
appeals was held on 11 January 2012. The fee for the enforcement appeals was not 
paid so the enforcement notice appeals proceeded only on grounds (f) and (g). Ground 
(f) appeals were dismissed but ground (g) appeals succeeded as follows. 

 
1.17 The complicated result of that hearing, issued on 23 February 2012 (decision 

appended to this report), was that the enforcement notice was confirmed with a longer 
(two year) period for compliance, whilst the planning appeal was granted with a four 
year temporary permission, which was not personal to the appellant. This decision 
(that of the second Inspector) bears further careful analysis, especially as it forms the 
basis for the current application, which is to remove condition (1) of that decision to 
make the use permanent, or at least longer. 

 
1.18 The second Inspector considered the appellants to be gypsies with no clear alternative 

site to go to should they have to leave the application site (paragraph 4). He noted the 
then PPS3 (pre- NPPF and PPTS) requirement for a 5 year supply of sites and was 
told that as the 2007 GTAA had not been updated the future pitch need was not known 
– the Council’s current 2013 GTAA was published after this decision was made. The 
Inspector was faced with a need for 62 pitches to 2011 which had not been provided, 
and with further pitches likely to be needed in the 2011 to 2016 period with a new 
GTAA to be carried out. Pitch allocations were expected in either a Core Strategy or 
DPD (para 6). 

 
1.19 In relation to the AONB the Inspector noted (para 10) that the laurel hedging had grown 

to become a more effective screen since 2007, but that some previous hard surfacing 
evident from Elverland Lane had been removed and the caravan re-positioned behind 
the stable building, reducing the site’s visual impact on the lane (para 11), but not 
removing any impact entirely.  Overall, he saw the site as visible in the wider 
landscape, with the caravans being out of keeping with traditional rural buildings and 
the laurel hedge not being a natural feature of this landscape. He concluded (as the 
first Inspector had) that the development was “harmful to the landscape and 
undermines the objective of AONB designation, as it fails to conserve or enhance the 
natural beauty of the landscape”. He gave this matter substantial weight as an 
objection to the proposal (para 12). 

 
1.20 In terms of sustainability, the Inspector concluded that any likely allocations of new 

sites would be in more sustainable locations, and that this was a considerable 
objection to the proposal; albeit that until adequate pitch numbers had been reached 
the benefit of not seeing the appellants moving temporarily to a more unsatisfactory 
location meant that this objection could be set aside over the short term (para 12). 

 
1.21 In relation to highway safety (para 14) the Inspector concluded that the access 

remained substandard, particularly with regard to visibility to the left, and that the use 
of the site would be likely to generate more movements than a non-residential use. 
This he afforded considerable weight to; but less so over a temporary period. 

 
1.22 On site supply, the evidence at that time was that the Council had not provided all the 

pitches required to 2011 nor did it have a forward looking five year supply, meaning 



 
Planning Committee Report – 2 March 2017 ITEM 3.2 
 

168 
 

that there was then a clear unmet need for sites. This meant that favourable 
consideration should be given to an application for housing giving weight to unmet 
need. The Inspector then considered how a temporary permission might sit with the 
unmet need issue, and he concluded that substantial weight should be afforded to the 
need where a temporary permission is envisaged; and he concluded on that basis that 
a temporary permission would be appropriate (paras 17, 18 and 21). This was prior to 
the latest guidance in PPTS (2015) regarding temporary permissions in AONBs. 

 
1.23 The personal circumstances of the appellants included one occupant needing a back 

operation, another having a young child, and one of the appellants needing a settled 
base to comply with his prison release licence; but these were not deemed to add 
significant weight to the decision, or to be so compelling that a personal planning 
occupancy condition was necessary (para 19). 

 
1.24 In the overall planning balance (para 20) the second Inspector gave substantial weight 

to the harm to the AONB, and considerable weight to objections on sustainability and 
highway safety. Against this, he attached considerable weight to the need for 
additional pitches and the personal circumstances of the appellants, with the harm 
outweighing the need for pitches and personal circumstances other than on a 
temporary basis. He decided that a four year temporary permission should be granted, 
which would not be a precedent to a permanent consent (para 21), to allow adoption of 
a DPD by 2014 and a further 18 months to allow for a planning application. The 
planning permission granted ran from 23 February 2012 to 23 February 2016 and 
effectively superseded the extension of the compliance period on the related 
enforcement notice appeals, as that only ran for two years. 

 
1.25 It seems that the current applicant purchased the site from the successful appellants in 

September 2012, shortly after the appeal decision granting temporary permission was 
issued in February of that year. 

 
2.0 PROPOSAL 
 
2.01 The current application, originally submitted well ahead of the end date of the latest 

temporary permission, is essentially to renew/extend the temporary permission either 
permanently or temporarily (for another four years) by the current owners who 
purchased the site under the temporary planning permission. The application is 
supported simply by a site plan (not showing any adjoining land edged blue to indicate 
that it is in the applicant’s ownership) and a letter from the agent which states, in 
summary, that; 

 

 The requirements of condition (7) of the 2012 appeal decision have been 
discharged.  

NOTE: the submission was in fact refused on 26 July 2012 and remains outstanding 

 No changes to any of the appeal conditions other than condition (1) (the four 
year time limit) are sought 

 The applicant is Mr John Howard who solely owns the land (see below for more 
on this) 

 Mr Howard lives with his wife Sarah and their two children Annabel (7 years) 
and Darcy (5 years, now 6 years) 

 The applicant and his family are Romany gypsies who continue to have a 
nomadic habit of life during school holidays, whilst ensuring that the children 
attend Ospringe Primary School, and they have no intention of abandoning a 
travelling lifestyle 
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 Mt Howard also owns seven acres of land where he keeps seven horses which 
he buys and sells at horse fairs throughout 6-8 weeks a year 

 At other times Mr Howard will be laying tarmac and trading in vehicles – 
presumably travelling from the site daily 

 The latest GTAA sees a need for a further 35 pitches in Swale, especially for 
small rural sites 

 The Local Plan is not likely to bring forward new sites until after expiry of the 
temporary planning permission 

 The site could contribute towards pitch supply 

 The site has been occupied for over 10 years and this “provides exceptional 
mitigating circumstances” in the absence of alternatives to meet the family’s 
needs 

 The Council has not brought forward any alternative sites 

 The applicant has already integrated with other sites in Elverland Lane, and 
these sites do not dominate Painters Forstal, but comply with criteria in draft 
Local Plan policy DM10 

 Although in the AONB, the site is small and well screened from Elverland Lane, 
yet the Inspector considered it visible in the wider landscape and the caravans 
to be out of keeping with traditional rural building forms 

 However, it is argued that viewpoints are distant and that the site is below the 
skyline, screened by a mature hedgerow 

 The site will not materially harm the landscape character of the area or 
compromise the objectives of AONB designation 

 
2.02 Since submission of the application I have asked for information about the site 

occupants, and any particular personal or medical issue that they might suffer from. No 
new information was revealed. 

 
2.03 Latterly, local residents submitted to me Land Registry details indicating that the 

applicant is not the sole land owner, and that at the time of purchase of the site and 
adjoining land (jointly with an Anne Howard) he had a permanent address (terraced 
house) in the Medway Towns which he (or another John Howard) jointly owns with 
Anne Howard, and which was purchased in 1983. I put this information to the agent 
and he has since confirmed that the applicant is the joint owner of the application site 
with his mother Ann Howard, and that he has now served formal notice of the 
application on his mother (September 2016) at the address in the Medway Towns. This 
regularises the legal status of the application. 

 
3.0 PLANNING CONSTRAINTS 
 

Area of Outstanding Natural Beauty KENT DOWNS 
 
Enforcement Notice ENF/07/016 
 
Enforcement Notice ENF/11/023 
 
Enforcement Notice ENF/11/024 

 
4.0 POLICY AND OTHER CONSIDERATIONS 
 
  National Planning Policy Framework (NPPF) and Planning Policy for Traveller 

Sites (PPTS) (Re-issued) 
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4.01 The national policy position comprises the National Planning Policy Framework 
(NPPF) and Planning Policy for Traveller Sites (PPTS). Both documents were released 
in 2012 but the PPTS was re-issued in August 2015 with amendments. Together they 
provide national guidance for Local Planning Authorities on plan making and 
determining planning applications for Gypsy and Traveller sites.  A presumption in 
favour of sustainable development runs throughout both documents and this 
presumption is an important part of both the plan-making process and in determining 
planning applications. In addition there is a requirement in both documents that makes 
clear that Councils should set pitch targets which address the likely need for pitches 
over the plan period and maintain a rolling five year supply of sites which are in suitable 
locations and available immediately. 

 
4.02 I consider that the following extracts from paragraph 7 are particularly pertinent: 
 

“There are three dimensions to sustainable development: economic, social and 
environmental. These dimensions give rise to the need for the planning system to 
perform a number of roles: 
 
● an economic role – contributing to building a strong, responsive and competitive 
economy, by ensuring that sufficient land of the right type is available in the right places 
and at the right time to support growth and innovation; and by identifying and 
coordinating development requirements, including the provision of infrastructure; 
● a social role – supporting strong, vibrant and healthy communities, by providing the 
supply of housing required to meet the needs of present and future generations; and by 
creating a high quality built environment, with accessible local services that reflect the 
community’s needs and support its health, social and cultural well-being; and 
● an environmental role – contributing to protecting and enhancing our natural, built 
and historic environment; and, as part of this, helping to improve biodiversity, use 
natural resources prudently, minimise waste and pollution, and mitigate and adapt to 
climate change including moving to a low carbon economy.”  
 
This emphasis on sustainable development post-dates the previous appeal decisions 
on this site, even though both previous Inspectors had already raised doubts over the 
sustainability of the site. 
 

4.03 In relation to rural housing the NPPF (at paragraph 55) states; 
 

 To promote sustainable development in rural areas, housing should be located 
where it will enhance or maintain the vitality of rural communities. For example, 
where there are groups of smaller settlements, development in one village may 
support services in a village nearby. Local planning authorities should avoid new 
isolated homes in the countryside unless there are special circumstances such as: 

 
- the essential need for a rural worker to live permanently at or near their 

place of work in the countryside; or 
- where such development would represent the optimal viable use of a 

heritage asset or would be appropriate enabling development to secure the 
future of heritage assets; or 

- where the development would re-use redundant or disused buildings and 
lead to an enhancement to the immediate setting; or 

- the exceptional quality or innovative nature of the design of the dwelling. 
Such a design should: 

- be truly outstanding or innovative, helping to raise standards of 
design more generally in rural areas; 
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- reflect the highest standards in architecture; 
- significantly enhance its immediate setting; and 
- be sensitive to the defining characteristics of the local area.  

 
4.04 In relation to conserving and enhancing the natural environment the NPPF, at 

paragraph 109, states; 
 
The planning system should contribute to and enhance the natural and local 
environment by: 

- protecting and enhancing valued landscapes, geological conservation interests 
and soils; 

- recognising the wider benefits of ecosystem services; 
- minimising impacts on biodiversity and providing net gains in biodiversity where 

possible, contributing to the Government’s commitment to halt the overall 
decline in biodiversity, including by establishing coherent ecological networks 
that are more resilient to current and future pressures; 

- preventing both new and existing development from contributing to or being put 
at unacceptable risk from, or being adversely affected by unacceptable levels 
of soil, air, water or noise pollution or land instability; and 

- remediating and mitigating despoiled, degraded, derelict, contaminated and 
unstable land, where appropriate.  

 
4.05 The NPPF prioritises the safeguarding of AONBs at paragraph 115. 
 
 Planning Policy for Traveller Sites (PPTS) 
 
4.06 The PPTS was originally published in March 2012 but it was re-issued in August 2015 

with minor changes. Its main aims now are: 
 

“The Government’s overarching aim is to ensure fair and equal treatment for travellers, 
in a way that facilitates the traditional and nomadic way of life of travellers while 
respecting the interests of the settled community.” (para 3 PPTS) 
 
To help achieve this, Government’s aims in respect of traveller sites are:  
 
a. that local planning authorities should make their own assessment of need for the 

purposes of planning  
b. to ensure that local planning authorities, working collaboratively, develop fair and 

effective strategies to meet need through the identification of land for sites  
c. to encourage local planning authorities to plan for sites over a reasonable 

timescale  
d. that plan-making and decision-taking should protect Green Belt from inappropriate 

development  
e. to promote more private traveller site provision while recognising that there will 

always be those travellers who cannot provide their own sites  
f. that plan-making and decision-taking should aim to reduce the number of 

unauthorised developments and encampments and make enforcement more 
effective  

g. for local planning authorities to ensure that their Local Plan includes fair, realistic 
and inclusive policies  

h. to increase the number of traveller sites in appropriate locations with planning 
permission, to address under provision and maintain an appropriate level of supply  

i. to reduce tensions between settled and traveller communities in plan-making and 
planning decisions  
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j. to enable provision of suitable accommodation from which travellers can access 
education, health, welfare and employment infrastructure  

k. for local planning authorities to have due regard to the protection of local amenity 
and local environment.” (para 4 PPTS) 

 
4.07 In terms of plan making the PPTS advice is that; 
 

“Local planning authorities should ensure that traveller sites are sustainable 
economically, socially and environmentally. Local planning authorities should, 
therefore, ensure that their policies:  

 
a) promote peaceful and integrated co-existence between the site and the local 

community  
b) promote, in collaboration with commissioners of health services, access to 

appropriate health services  
c) ensure that children can attend school on a regular basis  
d) provide a settled base that reduces the need for long-distance travelling and 

possible environmental damage caused by unauthorised encampment  
e) provide for proper consideration of the effect of local environmental quality (such as 

noise and air quality) on the health and well-being of any travellers that may locate 
there or on others as a result of new development  

f) avoid placing undue pressure on local infrastructure and services  
g) do not locate sites in areas at high risk of flooding, including functional floodplains, 

given the particular vulnerability of caravans  
h) reflect the extent to which traditional lifestyles (whereby some travellers live and 

work from the same location thereby omitting many travel to work journeys) can 
contribute to sustainability.” (para 13 PPTS) 

 
4.08 For sites in rural areas and the countryside the PPTS advice is that; 
 

 “When assessing the suitability of sites in rural or semi-rural settings, local planning 
authorities should ensure that the scale of such sites does not dominate the nearest 
settled community.” (para 14 PPTS) 

 
4.09 In relation to the determination of planning applications the PPTS says that;  
 

“Applications should be assessed and determined in accordance with the presumption 
in favour of sustainable development and the application of specific policies in the 
National Planning Policy Framework and this planning policy for traveller sites.” (para 
23 PPTS) 

 
“Local planning authorities should consider the following issues amongst other 
relevant matters when considering planning applications for traveller sites:  
 
a) the existing level of local provision and need for sites  
b) the availability (or lack) of alternative accommodation for the applicants  
c) other personal circumstances of the applicant  
d) that the locally specific criteria used to guide the allocation of sites in plans or which 

form the policy where there is no identified need for pitches/plots should be used to 
assess applications that may come forward on unallocated sites  

e) that they should determine applications for sites from any travellers and not just 
those with local connections”   

 
“However, as paragraph 16 [relating to Green Belts] makes clear, subject to the best 
interests of the child, personal circumstances and unmet need are unlikely to clearly 
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outweigh harm to the Green Belt and any other harm so as to establish very special 
circumstances.” (para 24 PPTS). I note that the mini paragraph above was added in 
the 2015 re-issue of PPTS 

 
“Local planning authorities should very strictly limit new traveller site development in 
open countryside that is away from existing settlements or outside areas allocated in 
the development plan. Local planning authorities should ensure that sites in rural areas 
respect the scale of, and do not dominate the nearest settled community, and avoid 
placing an undue pressure on the local infrastructure.” (para 25 PPTS). I note that the 
word “very” was added to this paragraph in the 2015 re-issue of PPTS. 

 
“If a local planning authority cannot demonstrate an up-to-date 5 year supply of 
deliverable sites, this should be a significant material consideration in any subsequent 
planning decision when considering applications for the grant of temporary permission. 
The exception to this is where the proposal is on land designated as Green Belt; sites 
protected under the Birds and Habitats Directives and / or sites designated as Sites of 
Special Scientific Interest; Local Green Space, an Area of Outstanding Natural Beauty, 
or within a National Park (or the Broads).” (para 27 PPTS). I note that the last sentence 
above was added to this paragraph in the 2015 re-issue of PPTS. 
 
Finally, the definition of gypsies and travellers has been amended in the re-issued 
PPTS to remove the words “or permanently” from after the word “temporarily” in the 
following definition; 
 
“Persons of nomadic habit of life whatever their race or origin, including such persons 
who on grounds only of their own or their family’s or dependants’ educational or health 
needs or old age have ceased to travel temporarily, but excluding members of an 
organised group of travelling showpeople or circus people travelling together as as 
such.” 
 
The implications for this change in definition has affected the issue with regard to 
defining need and this matter is the subject to some very recent changes regarding the 
Council’s emerging Local Plan, which are referred to below.   

 
4.10 The Council has responded positively and quickly to the changes in the national policy 

position in respect of Gypsy and Traveller accommodation. The Local Development 
Framework Panel quickly supported the commissioning of a new Gypsy and Traveller 
Accommodation Assessment (GTAA), which was completed in June 2013 and 
identified a need for 82 pitches to be provided during the plan period (adjusted down 
from 85 pitches in reflection of those sites granted permanent permission whilst the 
document was under preparation).  This need figure was incorporated within the draft 
Bearing Fruits Swale Borough Local Plan: Part 1 alongside a policy introducing 
provision for pitches on certain major housing development sites. An additional net 47 
permanent pitches (some with personal use conditions) had also been approved up to 
March 2015, reducing the outstanding need to 35 pitches over the Plan period. This is 
the figure referred to by the agent in his covering letter and is based on data and need 
figures from as long ago as March 2015. Further permanent permissions have since 
been granted. A further number of pitches enjoy temporary permissions. 

 
4.11 Shortly after publication of the GTAA in 2013 the Council began work on Part 2 of the 

Swale Borough Local Plan which was intended to deal with site allocations for Gypsy 
and Traveller pitch provision only. This process began with a call for sites between 
September and December 2013, and the publication of an issues and options paper 
which was subject to public consultation (this finished on 25 April 2014). The Local Plan 
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was subject to examination in November 2015 and the latest position on this is referred 
to below. 
 

 Saved Policies of Swale Borough Local Plan 2008 
 
4.12 Saved policy E1 (General Development Control Criteria) sets out standards applicable 

to all development, saying that it should be well sited appropriate in scale, design and 
appearance with a high standard of landscaping, and have safe pedestrian and 
vehicular access whilst avoiding unacceptable consequences in highway terms. 

 
4.13 This site lies in an isolated position within the countryside where saved policy E6 (The 

Countryside) seeks to protect the quality, character and amenity of the countryside, 
and states that development will not be permitted outside rural settlements in the 
interests of countryside conservation, unless related to an exceptional need for a rural 
location.  

 
4.14 Within Areas of Outstanding Natural Beauty saved policy E9 (Protecting the Quality 

and Character of the Borough’s Landscape) gives priority to the long term protection 
and enhancement of the quality of the landscape, whilst having regard to the economic 
and social well being of their communities. Saved policy E9 seeks to protect the 
quality, character and amenity value of the wider landscape of the Borough. Within the 
countryside it expects development to be informed by local landscape character and 
quality, consider guidelines in the Council’s landscape character and assessment, 
safeguard distinctive landscape elements, remove detracting features and minimise 
adverse impacts on landscape character. Protection of AONBs is a high priority in the 
NPPF and they are now afforded recognition in the PPTS, see below. 

4.15  Saved policy E19 (Achieving High Quality Design and Distinctiveness) requires 
development proposals to be well designed.  

 
4.16 Saved policy RC7 (Rural Lanes) seeks to protect the physical features and character 

of rural lanes, of which Elverland Lane is one. 
 
4.17 Saved policy H4 explains that the Borough Council will only grant planning permission 

for the use of land for the stationing of homes for persons who can clearly demonstrate 
that they are gypsies or travelling showpersons with a genuine connection with the 
locality of the proposed site, in accordance with 1 and 2 below.  

 
1. For proposals involving the establishment of public or privately owned 

residential gypsy or travelling showpersons sites: 
a) there will be a proven need in the Borough for the site and for the size 

proposed; 
b) the site will be located close to local services and facilities; 
c) there will be no more than four caravans; 
d) the site will be located close to the primary or secondary road networks 
e) in the case of a greenfield site there is no suitable site available on previously 

developed land in the locality; 
f) the site is not designated for its wildlife, historic or landscape importance; 
g) the site should be served, or capable of being served, by mains water supply 

and a satisfactory means of sewage disposal and refuse collection; 
h) there is no conflict with pedestrian or highway safety; 
i) screening and landscaping will be provided to minimise adverse impacts; 
j) no industrial, retail, commercial, or storage activities will take place on the site. 
k) use of the site will not give rise to significant adverse impacts upon residential 

amenity, or agricultural or commercial use, of surrounding areas; and  
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l) the land will not be in a designated flood risk area. 
 
2. Additionally to 1, for proposals for short term stopping places: 
 
m) there will be a planning condition to ensure that the length of stay for each 

caravan will be no longer than 28 days with no return to the site within 3 
months. 

 
4.18 This policy was criticised by the 2008 Local Plan Inspector who saw it, as a criteria 

based rather than site allocations policy, as inconsistent with the then Circular 01/2006 
- which itself has since been superseded by PPTS and its emphasis of a five year 
supply of sites - and the policy can only be of limited significance to this application. 

 
4.19 Saved policy T1 (Providing Safe Access to New Development) states (most relevant 

bit in bold); 
 

“The Borough Council will not permit development proposals that; 
 

1. generate volumes of traffic in excess of the capacity of the highway network, 
and/or result in a decrease in safety on the highway network, unless these 
issues can be addressed by environmentally acceptable improvements to the 
highway network that have been agreed by the Borough Council and the 
appropriate Highway Authority in accordance with Policy T2; and  

2. lead to the formation of a new access, or the intensification of any access, onto 
a primary or secondary road or route, unless it can be created in a location that 
it acceptable to the Borough Council, or where an access can be improved to 
an acceptable standard and achieve a high standard of safety through design. 
 

Where appropriate, the Borough Council will require the submission of a 
comprehensive Transport Assessment and Travel Plan with a planning application.” 

 
Swale Landscape Character and Biodiversity Appraisal SPD 2011 

 
4.20 This site is within the Doddington and Newnham Dry Valleys landscape character 

areas as defined in the March 2011 Swale Landscape Character and Biodiversity 
Appraisal, areas which are seen as of high and moderate sensitivity respectively and in 
good condition. 

Bearing Fruits 2031: 2014 Publication version of the Swale Borough Local Plan: 
Part 1 

 
4.21 The Council’s Publication version of the draft Local Plan, entitled Bearing Fruits 2031, 

was published in December 2014 and underwent examination in November 2015. The 
Local Plan Inspector’s relevant interim findings are set out below. 

 
4.22 Policy CP 3 of the draft Local Plan aimed to provide pitches for gypsies and travellers 

as part of new residential developments. Policy DM10 set out criteria for assessing 
windfall gypsy site applications. These policies are now being significantly revised or 
abandoned as appropriate according to the Council’s re-assessment of site need in the 
light of the changes to PPTS and local progress on site supply. This is discussed 
below. Draft policy DM10 will now be a criteria based policy for assessing windfall 
planning applications and this includes the following points. It seeks to retain existing 
permanent sites, and favours expansion of existing sites. Further criteria for approval 
are exceptional mitigating or personal circumstances where there is no overriding 



 
Planning Committee Report – 2 March 2017 ITEM 3.2 
 

176 
 

harm to the locality or the need for affordable housing. Beyond these points the policy 
suggests that new sites should; 

 

 be for applicants who have previously led a nomadic lifestyle, or those who can 
show why they have stopped travelling, or show intentions for future travelling 

 provide opportunity to integrate with communities 

 be of an appropriate scale without landscape harm or overloading services 

 accommodate living and working 

 cause no significant harm to occupants or others 

 cause no harm to AONB, other national or local landscape or biodiversity 
designations 

 provide landscaping to enhance the environment in a way that increases 
openness 

 provide for health lifestyles 

 be safe from flooding 

 have safe and convenient access and parking 

 provide transit or visitor pitches where appropriate 
 

Site Assessment  
 
4.23 The Council’s February 2014 Gypsy and Traveller Site Allocations: Issues and Options 

consultations document recommended a new methodology for how to assess site 
suitability for determining whether or not to allocate a site. Although this was primarily 
intended to rank potential site allocations, it was agreed by Members of the LDF Panel 
in June 2014 to be used as a material consideration in planning applications. Even 
though this is normally done in relation to the potential suitability of a fresh site a site 
assessment exercise has been carried out in relation to this site and I have taken this 
into account in considering this application The assessment is a Red/Amber/Green 
staged approach to site suitability, with any site scoring Red in any stage not being 
progressed to the next stage. 

 
4.24 The assessment starts with Stage 1: Availability. The applicant is in occupation of the 

site. Here the site scores green. This means that the site should proceed to Stage 2. 
 
4.25 Stage 2: Suitability/Constraints. The site is not in a flood risk zone (assessment green); 

it is in an AONB and it has previously been recognised by two Inspectors as having a 
negative impact on the natural beauty of the area and compromising the objective of 
AONB designation (red); it has very harmful landscape impact (red); it has no 
unacceptable impact on biodiversity (green); no dominating effect on settlements on its 
own but there are already two other private gypsy sites nearby on temporary 
permissions on the otherwise unpopulated Elverland Lane. Furthermore, a recent 
planning application for a further private site on adjoining land was recently refused by 
the Council, and that application has now been resubmitted since the original appeal 
was submitted too late. If another appeal is lodged (the site is currently also subject to 
a Ground (g) enforcement notice appeal) this will indicate sustained pressure for sites 
here which taken together will have a significant effect on such a sparsely populated 
and otherwise unspoilt area (amber); no adverse impacts on heritage/archaeology 
(green); is not known to be contaminated (green); will not be subject to unacceptable 
noise or disturbance (green); has dangerous access which the highway authority have 
raised formal objection to and which previous Inspectors have found to be 
unacceptable (red); and is remote and not within walking distance to any significant 
facilities at 6km from Faversham station, 4.6km to Ospringe School and 4.5km to 
Eastling School (red). This significant number of red scores means that it is not a site 
considered to be suitable as a permanent site, and that the site should not proceed to 
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Stage 3 and will not be a candidate site for any future allocations policy (if such a policy 
were now to be produced).  

 
4.26 The arrangements for production of Part 2 of the new Local Plan included consultation 

upon a preferred options document in summer 2014. The future of and need for Part 2 
of the Local Plan was expected to be dependent upon the successful adoption of Part 1 
of the Local Plan.  It was intended that should the Local Plan Inspector find problems 
with Part 1 of the Local Plan, Officers were likely to suggest that all pitch provision 
matters be deferred to Part 2 to enable Part 2 of the Local Plan to progress 
independently of Part 1. The latest position on this issue is referred to below. 

 
 Five year supply position 
 
4.27 The PPTS has since 2012 introduced a need for Council’s to maintain a rolling five 

year supply of sites which are in suitable locations and available immediately. The 
Council put measures into place to deal with the PPTS requirements very quickly, but 
have only recently started down the route of trying to maintain a rolling five year supply. 

 
4.28 The GTAA (2013) set a target of 85 pitches to be provided by the year 2031, with a 

suggested provision of 35 pitches in the first five years (to 2018). Three pitches were 
approved during the course of the GTAA’s production so the final target was in fact 82 
pitches. Since the publication of the GTAA and up to the end of March 2015 a total of 
47 permanent pitches were approved in Swale, almost exclusively without an appeal, 
of which 33 pitches had been implemented. Evidence presented to the recent Local 
Plan examination (November 2015) shows that at the end of March 2015 the need for 
pitches identified from the GTAA thus stood at 82 pitches minus the 33 permanent 
pitches approved and implemented, including the personal permissions granted in the 
interim. This reduced the need to 49 pitches. These mostly comprised extensions to, or 
more intensive use of, existing sites and were awaiting occupation. Since then six 
more wholly new permanent sites (comprising eight (8) pitches) were approved in 
2015/2016 including two fresh pitches on a large mixed use development site at 
Faversham. A further two (2) pitches as an extension to an existing well located site 
were approved in November 2016, with another wholly new pitch (previously approved 
only on a temporary basis) was approved in December 2016. This provision of 58 
permanent pitches (47 in 2013 to 2015 plus eight (8) in 2015/2016 and three (3) further 
pitches in 2016/2017) is a very considerable achievement and indicates the Council’s 
positive attitude to such development in the right location. As at July 2016, monitoring 
shows that 41 new permanent pitches have been implemented with 13 pitches yet to 
have their permission implemented. Based on these figures the Council has already 
met two thirds of the original pitch target to 2031 and the number of pitches completed 
exceeds any residual requirement for the five year period. The Council is able to 
demonstrate a five year supply and has in fact exceeded a 10 year supply of pitches. 
However, the situation has since changed considerably. 

 
The latest position on site provision 

 
4.29 The revised PPTS (2015) has resulted in considerable uncertainty as it changed the 

planning definition of a traveller and gypsy, and therefore what number of required 
pitches need to be identified. Evidence to the recent Local Plan examination was that 
the Council has re-interrogated the GTAA data to determine the appropriate level of 
pitch provision based on the new 2015 PPTS revised definition of gypsies and 
travellers. The data revealed that for all but unauthorised sites some two-thirds of 
households surveyed for the GTAA either never travel or travel not more than once a 
year. Overall, only 31% of respondents travel a few times a year, and 55% never travel, 
meaning that in Swale the gypsy and traveller population is quite settled, slightly more 
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so than elsewhere in the country. Many of the Borough’s Gypsy/Traveller population 
no longer meet the new PPTS definition of having a nomadic habit of life 

 
4.30 Accordingly, the need for pitches in Swale has been re-evaluated, resulting in a 

reduced estimate of pitch need of 61 pitches over the Plan period to 2031; this being 
the most generous of the possible reduced pitch numbers scenarios considered.. Of 
these, 58 have already been granted permanent planning permission meaning that the 
outstanding need is three (3) pitches to 2031. The Council considers that on the basis 
of past trends this need could easily be met from windfall proposals. Moreover it 
indicates that by proper engagement with the Council appropriate sites can be found in 
sustainable and acceptable locations in Swale (outside of the AONB or other 
designated area) without an appeal, meaning that there is a high probability of being 
able to find an acceptable alternative site with minimal delay. 

 
4.31 As a result of this analysis, the Council is suggesting through Main Modifications to its 

draft Local Plan (published in June 2016) that the future need be based on a figure of 
61 pitches, leaving a need per year of less than one pitch and, that no formal pitch 
allocations will be needed. Policy DM10 has been revised to deal with these windfall 
applications and the element of policy CP3 on pitch allocations is to be removed from 
the Plan. Accordingly, a Part 2 Local Plan would not be required.  

 
4.32 The Local Plan Inspector’s third interim report (March 2016) fully supports the 

Council’s proposed position regarding gypsy and traveller site provision, accepting that 
the remaining need for sites can be managed by windfall applications and without a 
Part 2 Local Plan. The Inspector also accepts that the Council should revise draft Plan 
policies to reflect progress on site provision whereupon the Plan will be effective and 
consistent with national policy. In June 2016 the Council published Main Modifications 
to the draft Local Plan to confirm these intentions and these were considered at the 
resumption of the Local Plan EIP in January 2017. Finally, a new appeal decision at 
Bredgar dated 6 February 2017 (based on data available in September 2016) has 
confirmed that “…in view of the now significantly reduced level of need combined with 
the reasonably substantial increase in the number of permitted sites, many of which 
have now been implemented, overall I consider that that the Council has now 
demonstrated that it does have a five year supply of deliverable sites. On this basis 
there is no apparent need for further sites in the short term and in the longer term any 
outstanding need that might be established would be likely to be dealt with through the 
provisions of the emerging development plan”. 

 
4.33 At a more local level the Council is a contributor to the Kent Downs AONB 

management unit which has recently published its second revision to the Kent Downs 
AONB Management Plan (2014 – 2019). This included policies SD1, SD2, SD3, SD8 
and LLC1 of the Plan, which refer to the need to conserve and enhance the natural 
beauty of the AONB being the prime purpose of the designation, with new 
development respecting the area’s character, quality and distinctiveness, with 
development that runs counter to the primary purpose of the AONB, or its distinctive 
landform, special characteristics or qualities being opposed. 

 
5.0 LOCAL REPRESENTATIONS 
 
5.01 I have received 33 letters of objection to this application from the wider local area 

despite it being thinly populated. These object to the application on the following 
summarised grounds; 

 

 If the children living at the site are attending school regularly the occupants cannot 
have a nomadic habit of life 
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 Nor does attendance at horse fairs demonstrate a nomadic habit of life as many 
members of the settled community attend such fairs 

 Why do the applicants need a a permanent site if they have a travelling lifestyle 

 The application should not be determined on gypsy policy grounds, in which case it is 
contrary to many Local Plan policies including saved policies E1 and E9, draft policies 
ST1 and DM24, and paragraphs 13, 16, 24, 25 and 27 of PPTS 

 It also fails the tests in draft policy DM10 for harming the AONB, failing to show 
integration with communities, dominating the settled community, and having 
non-native landscaping 

 The site is clearly visible from multiple viewpoints and detracts very obviously from 
what is a lovely wood/field setting. The caravans are out of character with the 
surroundings 

 Previous factors in favour of the site have been removed as the Council has now 
satisfied most of the outstanding pitch need, and because any remaining need can be 
met over the plan period meaning such unsuitable sites need no longer be tolerated 

 Permanent permission has twice been refused here on appeal 

 The site has changed hands just after the latest appeal decision and the applicant 
must have been aware of the temporary nature of the permission 

 The reasons for the previous approvals no longer exist and the careful balancing 
decision of the Inspector needs to be re-assessed 

 There is now no presumption in favour of a temporary permission in an AONB if site 
supply is short  

 Only personal circumstances can possibly justify a planning permission now but PPTS 
says that these are unlikely to constitute very special circumstances BUT these, 
including educational need, did not override the harm identified in the latest appeal 
decision on this site 

 It is highly unlikely that a third appeal would be successful 

 More reasonably, an extended period of compliance (six months) to re-locate should 
be allowed 

 Approval would set a dangerous precedent, as witnessed by recent unauthorised 
occupation of an adjoining site 

 The horses being in foal should not lend weight to approval of the application 

 The Council has so far failed to make sure that the land was returned to grazing land 
as the Inspector decided, this should be done now to avoid any more public money 
being spent 

 The Council should not even been considering the application but may have been 
pressurised into finding sites  

 There are often not water or sewage facilities at such sites, making then unsuitable for 
human habitation 

 We support the comments of the Kent Downs AONB Unit 

 Road access can be dangerous and has not always been approved 

 The cumulative impact of so many sites so close together will encourage the 
development of an enormous encampment 

 
6.0 CONSULTATIONS 
 
6.01 Ospringe Parish Council remains opposed to the application and only wishes to see a 

temporary permission if the appellant would be likely to secure permanent permission 
on appeal. They do not see any exceptional mitigating circumstances to approve the 
application, nor do they agree that the development does no material harm to the 
AONB. They understand that site supply is now sufficient and that there is no need to 
grant temporary or permanent permission here. 
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6.02 The Parish Council has responded to the applicant’s information regarding their gypsy 
status, noting that what is important is not their birth or cultural background but whether 
they have a nomadic habit of life. They say that the information provided does not 
demonstrate that the applicant and his family have a nomadic habit of life nor is there 
any supporting evidence to back up the limited claims. Finally, they note that the 
applicant purchased the site with only a temporary permission which was at best 
speculative, but that horses could still be kept at the site even if residential permission 
is denied. 

  
6.03 The Kent Downs AONB Unit has written opposing the application on the following 

summarised grounds; 
 

 The site lies within the Kent Downs AONB and the application should be tested against 
the purpose of designation, to conserve and enhance natural beauty 

 The site lies in a particularly attractive, undeveloped and remote part of Swale within 
the Mid Kent Downs Landscape Character Area where their Landscape Design 
handbook advises that one of the overall objectives is to maintain the remote quality of 
the countryside and control urban fringe pressures 

 They consider that permanent use for the stationing of a residential caravan and 
associated activities detracts from the landscape character of the locality failing to 
conserve the natural beauty of the AONB 

 The application is contrary to polices SD1, SD3, SD8 and LLC1 of the current AONB 
Management Plan which is a material consideration which should attract considerable 
weight 

 The application is also contrary to draft Local Plan policy DM24 which requires 
development to conserve and enhance the special qualities and distinctive character 
of the AONB, and to para 115 of NPPF which provides that great weight should be 
given to conserving landscape and scenic beauty in AONBs 

 They refer to the 2012 appeal decision on this site where the Inspector found harm to 
the AONB and they consider that this remains the case and that a permanent 
permission would be “wholly inappropriate” 

 
6.04 The Environment Agency does not raise objection to the application even though the 

site lies within a groundwater source protection zone as they consider there is a low 
risk of pollution. 

 
6.05 Kent Highways and Transportation recommend refusal of the application on highway 

grounds because the site has insufficient frontage within the applicant’s control to the 
south-east to enable an access to be satisfactorily laid out incorporating visibility 
splays which are essential in the interests of highway safety. They note that these 
same concerns were acknowledged in the 2007 and 2012 appeal decisions on this 
site. 

 
7.0 BACKGROUND PAPERS AND PLANS 
 
7.01 Application papers for application 16/509545/FULL 
 
8.0 APPRAISAL 
 

8.01 I believe that the main considerations in this matter are the degree of congruence with 
policy towards development in the countryside; visual impact of the site; the impact of 
the development on the objectives of designation of the Area of Outstanding Natural 
Beauty; highway safety; the Council’s current position regarding the supply of gypsy 
and traveller sites; whether a permanent permission should be granted and if not, 
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whether a temporary permission is appropriate. If I do not conclude that the other 
merits of the application warrant the grant of a permanent or temporary permission I 
believe that it would be proper to go on to consider whether the applicant’s personal 
circumstances are sufficient to warrant the granting of a permanent or temporary 
planning permission and then, whether a refusal of permission would constitute an 
infringement of the applicant’s human rights. 

8.02 The site lies in open countryside and on an attractive rural lane, where established 
policy at local and national level is to restrict non-essential development. At NPPF para 
115 it is made clear that in AONBs great weight should be given to conserving the 
landscape and scenic beauty. The objectives of AONB designation are to conserve 
and enhance the natural beauty of the area. This is therefore the key policy test here, 
which is closely linked with visual impact. PPTS (2015) at para 25 states that local 
planning authorities “should very strictly limit new traveller site development in open 
countryside this is away from existing settlements”, meaning that such a site is no 
longer acceptable in principle. 

8.03 In this respect, the site remains high on the valley side within the Newnham Valley. 
Despite, and perhaps partly because of, the growth of laurel bushes the site remains 
quite clearly visible for the other side of the valley, from the M2 and from the public road 
overbridge to the west. These are all points that the first appeal Inspector viewed the 
site from. His conclusion (at paragraph 14 of his letter) was that “the mobile home is 
prominently situated towards the top of the valley side and appears alien and 
incongruous in the landscape”. At para 16 he noted the laurel hedge, but recognised 
that the long distance viewpoints were elevated and that “the hedge would need to be 
some height to effective”, and even then it would not be “in keeping with the natural 
qualities of this landscape”. He also found (at para 15) that the mobile home in a 
fenced off area of a field complete with domestic artefacts, and the formalised tarmac 
bellmouth access were intrusive. His overall conclusion on landscape impact (at para 
17) was that “the development is harmful to the landscape and undermines the 
objective of AONB designation. It fails to conserve or enhance the natural beauty of the 
landscape” 

8.04 In the later appeal decision, when the laurel hedging had grown into the inappropriate 
hedge that the first Inspector saw as likely to be harmful to the natural qualities of the 
landscape, the second Inspector noted changes within the site aimed at reducing the 
site’s visual impact from the lane but still concluded that the site was visible in the wider 
landscape, with the caravans being out of keeping with traditional rural buildings and 
the laurel hedge not being a natural feature of this landscape. He concluded (as the 
first Inspector had) that the development was “harmful to the landscape and 
undermines the objective of AONB designation, as it fails to conserve or enhance the 
natural beauty of the landscape”. He gave this matter substantial weight as an 
objection to the proposal (para 12). 

 

8.05 I share the Inspectors’ earlier conclusion that this site is harmful to the objectives of 
AONB designation, and conclude that it is contrary to established planning policy and 
the aims of the NPPF and PPTS. Accordingly, I remain convinced that this site has a 
harmful impact on the AONB and that this matter should be afforded great weight in the 
decision making process. Ultimately, I am satisfied that this site is not acceptable on a 
permanent basis for this reason. 

8.06 In terms of highway safety, the current objection from Kent Highways and 
Transportation reaffirms the unsuitability of the site access and the consistency of the 
position from the time of the previous appeal hearings. The first Inspector concluded 
(para 19) that although the lane is lightly trafficked and serves only local needs the 10m 
visibility splay available to the east is unacceptably substandard, particularly on a 
narrow lane where approaching vehicles will not be on the far side of the carriageway. 
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He also noted that there was no scope for vehicles leaving the site to edge forward 
without encroaching onto the carriageway. Finally, he noted that a family gypsy site is 
likely to generate significantly more traffic than the previous agricultural use of the 
access or use for keeping horses. The second Inspector echoed those concerns, 
saying (para 14) that the access remained substandard, particularly with regard to 
visibility to the left, and that the use of the site would be likely to generate more 
movements than a non-residential use. This he afforded considerable weight to; but 
less so over a temporary period.  

8.07 I am not aware of any improvements to the access since the most recent appeal 
decision, I can only conclude that the safety aspects of this site, bearing in mind the 
family’s need for transport including regular school day traffic, will create a substantial 
threat to safety at this very poor access. This reinforces to my concern over the 
suitability of the site, especially in the longer term. I conclude that this site is not 
acceptable on a permanent basis for this reason. 

8.08 The site is also very remote from services, 4.5km to the nearest school and 6km from 
facilities in Faversham, and does not provide a convenient location for access to 
educational, health or social facilities. Nor is the site well located both for integration 
with any local community, or for a sustainable form of development. There are few 
facilities close to the site and any access to amenities will involve the use of private 
transport. Saved policy SH1 of the Local Plan identifies a settlement hierarchy for the 
Borough where various levels of development might be appropriate. This isolated 
location is not one where there is ready access to amenities. It thus fails to meet the 
second stage of the Council’s published site assessment criteria. 

8.09 In this regard the nature of the site is far more remotely located than one at Spade 
Lane close to the Medway conurbation that was subject of an appeal decision 
regarding a proposed gypsy or traveller with a wide range of facilities as a gypsy or 
traveller site constituted sustainable development. The Inspector there (October 2014) 
noted that locational sustainability depends on a range of factors. In that case 
(APP/V/2255/C/14/2220447) the Inspector considered whether the use of that site 
close to a major population centre with a wide range of facilities as a gypsy or traveller 
site constituted sustainable development. He noted that locational sustainability 
depends on a range of factors which are neither constant nor easy to measure with 
confidence. Nevertheless, he concluded that the site was “in a location where the 
overwhelming majority of journeys to shops, to school, to the doctor or to most other 
facilities and services would be undertaken by car.” He added that “The distances 
involved, the absence of any public transport in easy reach, the character of the lanes 
along which people would travel, and the unattractiveness at night, in winter or in bad 
weather of any short cuts provided by local PROWs, would obviate journeys on foot 
other than for the fittest and/or most enthusiastic of walkers.” His conclusion was that 
the sustainability benefits of the proposed development were minimal and more than 
outweighed by significant and demonstrable disadvantages. I consider that a similar 
conclusion applies with even greater force here where the site is far further from 
amenities and where the roads and lanes in question are also without footpaths or 
street lighting, and where the site has significant landscape and highway objections. 

 
8.10 If further evidence were needed, the two appeal decisions on this site both point to the 

unsuitable location of this site in relation to access to amenities. The first appeal 
Inspector said (para 18); 

 
 “I am also not convinced that this is a particularly sustainable location for a Gypsy site. 

I appreciate that Billy seems to have coped with school in Faversham on his bike and 
proposes to use bike and train to go to college in Canterbury. While it meets the current 
needs of the family it is in a relatively remote and sparsely populated location some 
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distance from services which in the main are to be found in Faversham. However, I do 
not consider it so unsuitable a location as to rule it out were that the only area of 
concern.” 

 
 Nevertheless in January 2012 (pre PPTS), the second Inspector (at para 13) said that; 
 

“As to sustainability the evidence strongly suggests that there are more sustainable 
locations for G&T development than the appeal site, which in effect adds to the scatter 
of residential development in the open countryside. There is no reason to doubt that 
the eventual allocation of sites to meet G&T pitch needs, whether within the Borough or 
within this area of Kent as part of a joint effort by a group of local authorities complying 
with their duty to cooperate, will be in more sustainable locations and circumstances 
than the appeal site. This has considerable weight as an objection to the grant of a 
permanent permission for the appeal use. On the other hand, until adequate pitch 
provision is made elsewhere account should be taken of the advantages of providing, 
even on a temporary basis, for those who lack alternative accommodation and would 
therefore otherwise be moving between potentially more unsatisfactory temporary 
locations. This point is referred to in paragraph64 of ODPM Circular 1/2006, and in this 
case I consider it to balance harm to sustainability objectives in the short term.” 

 
In addition, at Horseshoe Farm, Elverland Lane (opposite the current application site) 
an Inspector in May 2012 (post original PPTS) stated that; 

 
“19. Paragraph 11 of the PPTS requires traveller sites to be sustainable economically, 
socially and environmentally. The appeal site is remote from all services and facilities 
and is not well located in relation to any settlement so as to foster social inclusion. It is 
isolated, in a sparsely populated area and there is environmental harm as identified 
above. Although there are two other gypsy sites nearby, they are not lawful. 
 
20. A positive factor is that the Appellant has his horse keeping and breeding business 
based on the land on which he lives which reduces daily travel. There are also the 
recognised benefits arising from having a permanent base, such as being able to 
access health services more readily and reducing any need to move around on 
unauthorised sites. But those are benefits which arise in the provision of any 
permanent site and do not outweigh the disbenefits arising from the isolated location in 
this case.” 

 
8.11 On the basis of this consistent view from recent Planning Inspectors, and bearing in 

mind the results of the Council’s own site assessment criteria (see above) I consider 
that this location is too remote from services and amenities to be acceptable as a 
permanent gypsy or traveller site. I consider that the limited remaining need for sites in 
the Borough can and is being more properly be met in far more suitable locations and, 
that use of this site fails to meet the environmental role necessary to be considered 
sustainable development in terms of the NPPF definition. I also note that the question 
of sustainability is central to NPPF which has been published since both appeal 
decisions and which, to my mind, means that this issue assumes far greater 
significance than at the time of either appeal decision at this site. I am satisfied that this 
unsustainable location is now a major obstacle to seeing this site as acceptable on a 
permanent basis. 

 
8.12 In this context, I consider that a strong case would again need to be made for a 

decision to favour a permanent use of this site. The Council’s policy position is now far 
different from that at the time of the appeal decisions. Whilst the Council has not 
produced a site allocations DPD for gypsy and traveller sites it has made very 
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significant progress on site provision since the 2012 appeal decision. A new GTAA has 
been completed and all bar a few sites from the entire site supply need identified up 
until 2031 have been provided. The site policy and supply situation could hardly be 
more different from that at the time of the previous appeal decisions on this site, and 
the Local Plan Inspector has very recently agreed that the remaining site need can be 
managed by windfall applications. I accept that this site is capable of being a windfall 
application but this would be judged against the new criteria based policy DM10. I have 
already discussed how this site falls well short of the Council’s current site assessment 
criteria which would have been used to allocate sites under DM10 as originally drafted. 
It is therefore no surprise to find that the site fails to meet the criteria of DM10 as 
proposed to be modified. In particular the site fails on the following points; 

 The remote location of the site fails the sustainability criteria of DM10 as it falls 
within category 6 of policy ST3 being in open countryside and not protecting the 
intrinsic value or beauty of the countryside 

 Its isolation does not achieve integration between communities 

 It causes harm to the objective of designation of the AONB 

 The site landscaping does not and could not reasonably increase openness 

 Does not provide safe access 

8.13 Accordingly, I see no justification for a permanent planning permission here. Both 
previous Inspectors have so concluded, but both have decided that a temporary 
planning permission was justified, one on personal grounds. At that time Government 
advice was that local planning authorities should consider favourably planning 
applications for housing where a five year supply was lacking. PPTS 2012 continued 
that theme saying that the lack of a five year site supply should be a significant material 
consideration in relation to a potential temporary permission. However, PPTS 2015 
has re-written this advice, now saying that the exception to this advice is where a site 
lies in a designated area such as an AONB. My conclusion now is that the 
Government’s intention is to safeguard AONBs from temporary site development 
(presumably when a site is not acceptable on a permanent basis) even where site 
supply might be lacking. In this conclusion I am supported by the findings of a very 
recent appeal Inspector regarding site at Bredgar (February 2017) where he found that 
“the PPTS has been amended such that where a five year supply of deliverable sites 
cannot be demonstrated, this cannot be a significant material consideration when 
considering applications…where the land is within an AONB”. As a result, I consider 
that the tide has now firmly turned against the possibility of a further temporary 
planning permission here. There is in my view no longer a case for granting temporary 
permissions pending Local Plan policy production. I have already concluded that the 
site is not suitable for a permanent permission. I have now also concluded that there is 
no case for a temporary permission based on waiting for emerging policy and a specific 
site allocations DPD. 

 
8.14 The temporary planning permission granted on appeal at this site was in my view 

primarily in recognition of the educational need evident at that time, and latterly the 
strong need for sites. The proposed occupants of the site now are the applicant and his 
partner, and their two school age children. No unusual circumstances over and beyond 
attending school have been advanced. These facts in themselves do not in my view 
constitute special circumstances to outweigh what is now a very small need for sites, 
and not one that should be met in a location such as this one. 

8.15 I note that the second appeal Inspector did not give weight to more significant personal 
circumstances than this in setting out the length of the temporary permission he 
granted on this site in 2007. Accordingly, I do not consider that the applicant’s current 
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circumstances amount to a factor which ought to weigh in favour the grant of 
permanent, temporary or personal planning permission to live on this site. 

8.16 Any refusal of planning permission for someone’s place of residence is potentially a 
breach of their human right to a home. However, this right is to a home, not to any 
particular home. There is nothing to suggest that the applicant’s family’s need for a 
permanent site can be met only on the appeal site or only within the AONB, and in fact 
there may be equally suitable sites closer to Ospringe School which itself is not within 
the AONB. A site nearer to that school would also be far closer to the wider amenities 
of Faversham itself and in a location which the Council would be more likely to 
approve. Paragraph 70 of Circular 1/2006 states that the obligation on public 
authorities to act compatibly with the European Convention on Human Rights does not 
give gypsies and travellers a right to establish sites in contravention of planning 
control. To that extent I do not consider that there would be a disproportionate 
interference with the applicant’s rights under the Convention if permission were 
refused. 

8.17 Finally, I have had regard to the advice in paragraphs 71 and 72 of Circular 01/2006 
concerning the Council’s duties to actively seek to eliminate unlawful discrimination 
and to promote equality of opportunity and good race relations in all they do. I do not 
consider that those duties support the grant of permission in the present case.  

9.0 CONCLUSION 

9.01 This site is prominent within the Kent Downs AONB and has unacceptable access 
arrangements. Whilst PPTS makes clear that gypsy and traveller sites in rural areas 
without special planning constraints are acceptable in principle, it does state that sites 
in open countryside should be very strictly controlled and that sites that compromise 
the objectives of designation should not be permitted in AONBs. I share the view of the 
appeal Inspectors that the use of this site is harmful to the AONB, that it does not have 
safe access, and that the site is too poorly related to services and amenities to be 
acceptable as a permanent gypsy site. 

9.02 The Council has been working to provide new sites across the Borough, and this has 
resulted in a substantial number of permanent pitches being approved. There are also 
substantial suitably located rural areas where a gypsy and traveller caravan site would 
be acceptable in principle, and significantly less harmful to the landscape than the 
appeal site. The policy position and site supply could not be more different than that 
which applied at the time of the previous appeal hearings. 

9.03 Appeal decisions have not yet indicated that the local need for new sites is so great as 
to override serious environmental constraints, apart from two cases (including the 
temporary permission on this site) when they were combined with special personal 
grounds. I have considered the applicant’s personal circumstances, but have 
concluded that there is nothing to suggest that this need can be met only on the appeal 
site or only within the AONB.  

9.04 In balancing the competing issues of the need for and potential availability of 
alternative sites against the previously identified serious objections to the use of this 
site as a private gypsy site in terms of harm to the landscape character and to the 
objectives of designation of the AONB, to highway safety and to sustainability, I believe 
that the balance remains strongly against permission being granted on this site. The 
need to maintain safe access, and the fact that the landscape is not conserved by 
introducing incompatible development and then attempting to screen it with planting, 
as has been attempted here, are to my mind powerful arguments against even a 
temporary permission on this site. The previous Inspectors only granted a temporary 
permission in explicit recognition of the severity of harm to the AONB and highway 
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safety from use of this site as a caravan site, and at a time when the need for sites was 
strong. Site need is far from strong now. 

 
9.05 I have considered whether a temporary planning permission is appropriate in this case, 

and explained why I do not believe that it is. I have also considered the personal 
circumstances of the applicant and his family but have not found them to warrant a 
permanent, temporary or personal planning permission. I do not believe that there 
would be a disproportionate interference with the applicant’s human rights if planning 
permission were refused, especially if a reasonably generous period were allowed for 
him to vacate the site. I consider that such an approach would balance the rights of the 
applicant with those of the wider community. Accordingly, I recommend that planning 
permission is refused. 

 
10.0 RECOMMENDATION –REFUSE for the following reasons: 
 
REASONS 
 

(1) Notwithstanding the Council’s appreciation of the need for it to respond positively to 
the accommodation needs of gypsies and travellers, and the guidance in DCLG’s 
Planning Policy for Traveller Sites (2015), the Council considers that this site is 
unacceptable as a gypsy or traveller site. The site is isolated in open countryside away 
from any social, health, educational or other amenities, and lies within the Kent Downs 
Area of Outstanding Natural Beauty and the siting of caravans and the associated 
hardsurfacing creates an alien and intrusive appearance to the site which harms the 
natural beauty, character and appearance of the area. The proposal to use the site for 
the stationing of caravans compromises the objectives of designation of the Area of 
Outstanding Natural Beauty which are the conservation and enhancement of the 
area’s natural beauty, and is contrary to the advice in paragraph 12 of the NPPF, 
paragraphs 4, 23, 25 and 27 of the PPTS, to saved policies E1, E9 and RC7 of the 
Swale Borough Local Plan 2008, and to policies SD1, SD2, SD3, SD8 and LLC1 of the 
AONB Management Plan 2014 to 2019, which refer to the need to conserve and 
enhance the natural beauty of the AONB being the prime purpose of the designation. 
The Council has taken account of the position in terms of the supply of gypsy and 
traveller sites, the personal circumstances of the applicant and his family, and 
considered whether a permanent or temporary planning permission should be granted. 
Despite appreciating the personal circumstances of the applicant’s family, the Council 
does not consider that a permanent or temporary planning permission represents an 
acceptable balance between the need for gypsy and traveller sites in the Borough and 
the personal circumstances of the applicant’s family, and the very substantial harm 
that occupation of the site causes to planning policy for the appropriate location of 
gypsy or traveller sites in terms of access to services and amenities, or on the 
character and appearance of the area, and on highway safety. In taking account of all 
these factors the Council’s considers that this proposal does not represent sustainable 
development, and that planning permission should be refused. 
 

(2) The access to the site lacks sufficient visibility to allow for its safe use, and adequate 
visibility splays cannot be provided on land within the applicant’s control. As such, use 
of the access represents a danger to highway safety in a manner contrary to saved 
policies E1 and T1 of the Swale Borough Local Plan 2008. 
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The Council's approach to this application: 
 
In accordance with paragraphs 186 and 187 of the National Planning Policy Framework 
(NPPF), the Council takes a positive and proactive approach to development proposals 
focused on solutions.  We work with applicants/agents in a positive and proactive manner by: 
 
Offering pre-application advice. 
Where possible, suggesting solutions to secure a successful outcome. 
As appropriate, updating applicants/agents of any issues that may arise in the processing of 
their application. 
 
In this instance:  
 
The application was considered to be fundamentally contrary to the provisions of the 
Development Plan and the NPPF, and there were not considered to be any solutions to 
resolve this conflict. 
 
NB For full details of all papers submitted with this application please refer to the relevant 
 Public Access pages on the council’s website. 
 The conditions set out in the report may be subject to such reasonable change as is 
 necessary to ensure accuracy and enforceability. 
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